ESTABLISHING THE COPYRIGHT CHAIN OF TITLE

To the creatives working on a film or television project, the Chain of Title is one of the least meaningful things in their lives. To the lawyers and financiers who have to structure the commercial elements of the project, the Chain of Title is the backbone without which the creative ideas could never stand erect.

Given the large financial risk involved in investing in films or television productions there is good reason for the investors to demand that they are investing something real, something substantial, something at least legally unflawed. Part of that process (call it part of "due diligence" inquiries) is to make sure that the production company has the rights that it says it has; that it is the owner of all the rights necessary to ensure that the film can be exploited fully and without restriction; that there is a real chance of recouping the investment and achieving a profit.

It is important to the viability of your subject that the production company owns or obtains all of the necessary rights in the material which it intends to embody in the film: If it does not, the project may be threatened either by having its release hindered, restricted or prevented altogether. After all, the threat of litigation hovering over distributors is a guaranteed way of not getting a wide release for the film and for upsetting your E & O insurer and your investors, all of which makes your next project even more difficult to get up than the last.

We all now know that intellectual property is valuable and that we should not use the intellectual property of others without obtaining the appropriate permissions.

That said, if you do believe in the "copyright is dead" school of deep thinking simply remember that those who own the money that you need to make the film, do not think the same way. For the purposes of getting the investment you will have to put aside your feelings about copyright and say, "this is just a bitter pill that I have to take in order to get the money and feel better".

Similarly, if you feel that you can do it yourself and you don't need lawyers or that you love lawyers but simply don't have the money to indulge in one, remember that when it comes to establishing the Chain of Title, the producer who does it alone, is a fool.

You may think that it is a simple matter; it is not. When the solicitor considers the materials in order to give a certificate as to the Chain of Title, there are a large number of very tight academic processes of logic and specialist knowledge that must be applied before any useful conclusions can be made as to the subsistence and validity of copyright and identifying the owner of that copyright. 

One of the commonly occurring practical difficulties arises from all of the relationships struck up by the producer in the pre-pre-production and the pre-production stage, which can have an effect on the Chain of Title. For example, all of those people who were retained to do some research when the project had a different name, a slightly different theme and a different lead actor, can be relevant and present an obstacle when, eight years down the track, you have to establish that you have the rights in that research that you wish to embody in your film.

The problem often lies in the plethora of letters by which obligations have been undertaken and rights have been acquired during that period. Most of these have been informal and yet the legal consequences are very real. (This is so whether it is a letter to somebody asking them to do a particular piece of minor research or to a composer inadvertently committing to use a piece of recorded material or commissioning an early draft of the script.)

You must maintain a paper trail which describes the details of your professional relationships and commitments. If you are retaining someone's services or, after discussions with them, chose not to use their services, send a note confirming the situation.

Similarly, think very carefully as to the terms upon which you are retaining services and remember that the deal you strike now - when you have no money and are seeking favors - are deals that you will have to live with when you get a budget.

Producers must remember that the investors are going to demand that the solicitor certifies that the chain of title is intact. In other words, they are putting the liability on the lawyer should anything go wrong. Therefore, the expense and delay in establishing a sloppy chain of title is going to affect the legal expense and often delays cash flow - even where in principle funding approval has been made.

If Chain of Title is to be easily and cheaply established, it is important that producers play their part from day one of the vision. Beware the photocopies in your reference files which have no marking as to their source; beware the sloppily drafted letter to a friend asking them to do something for the project; beware of basing the premise of your work on somebody else's intellectual property without first ensuring that you will be able to get permission to use it in the way that you wish; etc etc.

Most of us now accept that filmmaking is a combination of creative vision and business principles. 

Producers who start off their project with a focus only on the creative and are blind to the business, are not saving money. They are making money for their lawyers.

Excerpted from a speech given by Shane Simpson in March 1997 to the Screen Producer’s Association of Australia. It explains the significance of chain of title, the necessity of obtaining releases and keeping sufficient records during production. "Entertainment Law - Advanced", Seminar of the Screen Producers' Association of Australia, Sydney, 20th March 1997, Shane Simpson
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